‘ _/ DEPARTMENT OF HEALTH & HUMAN SERVICES
B Office for Civil Rights

Region V
233 N. Michigan Ave. - Suite 240
Chicago, IL 60601

FEBRUARY 8, 2000

Dear Mr. Zwyer:

| am writing to bring to your attention the enclosed letter that the Office for Civil Rights and the
Department of Health and Human Services' Health Care Financing Administration sent to all State
Medicaid Directors regarding the recent Supreme Court decisionin Olmstead v. L.C. Although
the letter was sent to Medicaid Directors, the ADA appliesto all state programs, and we have
encouraged States to share this letter with all state agencies with programs that are affected by the
Olmstead decision. Because of your interest in the right of individuals with disabilities under the
ADA to receive services in the most integrated setting appropriate to their needs, | am sharing this
letter with you and inviting your participation as we work to ensure that the principles of the ADA
arefully carried out.

| believe the Olmstead decision underscores what the vast mgjority of Americans believe: No
person should have to live in anursing home or other institution if he or she can live in ahome or
community-based setting. Over the past twenty years, this Department has played avital rolein
facilitating innovative and fiscally responsible ways to enable more persons with disabilities to
livein their communities. Although we have made substantial progress, considerable work
remains. Aswe outline in the attached | etter, the Department is committed to working in
partnership with individuals with disabilities, States and all other stakeholders to ensure that states
have in place effective policies designed to increase access to community-based services.

In the Olmstead decision, the Court outlined a potential roadmap for complying with the ADA.
The Court indicated that a State may be able to meet its obligation under the ADA by having
comprehensive, effectively working plans for moving individuals with disabilities into the most
integrated setting appropriate to their needs. We have encouraged States to develop and
implement these plans, and to involve individuals with disabilities and other stakeholdersin the
process of design and implementation. OCR stands ready to assist in these efforts and we would
value your input and participation as we move forward.

| believe this endeavor will further our shared goal of integrating individuals with disabilities into
the social mainstream, promoting equality of opportunity and maximizing individua choice. If you
have information which you wish to share with OCR on thisissue or wish to participate with us
and the State of Ohio in resolving thisissue, please contact Darlene Howard, who is assigned to
work in Ohio on thisissue, at 312 353-5946. If you prefer, you may send us aresponse at the
address on the letterhead or an e-mail at dhoward@os.dhhs.gov.

Sincerely,
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Alfred J. Sanchez

Acting Regional Manager
Officefor Civil Rights
Region V
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JANUARY 14, 2000

DEAR STATE MEDICAID DIRECTOR:

THE RECENT SUPREME COURT DECISION IN OLMSTEAD V. L. C., 119 S.CT. 2176
(1999), PROVIDES AN IMPORTANT LEGAL FRAMEWORK FOR OUR MUTUAL EFFORTS
TO ENABLE INDIVIDUALS WITH DISABILITIES TO LIVE IN THE MOST INTEGRATED
SETTING APPROPRIATE TO THEIR NEEDS. THE COURT’S DECISION CLEARLY
CHALLENGES US TO DEVELOP MORE OPPORTUNITIES FOR INDIVIDUALS WITH
DISABILITIES THROUGH MORE ACCESSIBLE SYSTEMS OF COST-EFFECTIVE
COMMUNITY-BASED SERVICES.

THIS DECISION CONFIRMS WHAT THIS ADMINISTRATION ALREADY BELIEVES: THAT
NO ONE SHOULD HAVE TO LIVE IN AN INSTITUTION OR A NURSING HOME IF THEY
CAN LIVE IN THE COMMUNITY WITH THE RIGHT SUPPORT. OUR GOALIS TO
INTEGRATE PEOPLE WITH DISABILITIES INTO THE SOCIAL MAINSTREAM, PROMOTE
EQUALITY OF OPPORTUNITY AND MAXIMIZE INDIVIDUAL CHOICE.

THE DEPARTMENT OF HEALTH AND HUMAN SERVICES (DHHS) IS COMMITTED TO
WORKING WITH ALL AFFECTED PARTIES TO CRAFT COMPREHENSIVE, FISCALLY
RESPONSIBLE SOLUTIONS THAT COMPLY WITH THE AMERICANS WITH
DISABILITIES ACT OF 1990 (ADA). ALTHOUGH THE ADA APPLIES TO ALL STATE
PROGRAMS, MEDICAID PROGRAMS PLAY A CRITICAL ROLE IN MAKING COMMUNITY
SERVICES AVAILABLE. AS A CONSEQUENCE, STATE MEDICAID DIRECTORS PLAY AN
IMPORTANT ROLE IN HELPING THEIR STATES COMPLY WITH THE ADA. THIS
LETTER CONVEYS OUR INITIAL APPROACH TO OLMSTEAD AND OUTLINES A
FRAMEWORK FOR US TO RESPOND TO THE CHALLENGE.

THE OLMSTEAD DECISION

THE OLMSTEAD CASE WAS BROUGHT BY TWO GEORGIA WOMEN WHOSE
DISABILITIES INCLUDE MENTAL RETARDATION AND MENTAL ILLNESS. AT THE TIME
THE SUIT WAS FILED, BOTH PLAINTIFFS LIVED IN STATE-RUN INSTITUTIONS,
DESPITE THE FACT THAT THEIR TREATMENT PROFESSIONALS HAD DETERMINED
THAT THEY COULD BE APPROPRIATELY SERVED IN A COMMUNITY SETTING. THE
PLAINTIFFS ASSERTED THAT CONTINUED INSTITUTIONALIZATION WAS A VIOLATION
OF THEIR RIGHT UNDER THE ADA TO LIVE IN THE MOST INTEGRATED SETTING
APPROPRIATE. THE OLMSTEAD DECISION INTERPRETED TITLE II OF THE ADA AND
ITS IMPLEMENTING REGULATION, WHICH OBLIGE STATES TO ADMINISTER THEIR
SERVICES, PROGRAMS, AND ACTIVITIES “IN THE MOST INTEGRATED SETTING
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APPROPRIATE TO THE NEEDS OF QUALIFIED INDIVIDUALS WITH DISABILITIES.” (28
CFR 35.130(D)). IN DOING SO, THE SUPREME COURT ANSWERED THE
FUNDAMENTAL QUESTION OF WHETHER IT IS DISCRIMINATION TO DENY PEOPLE
WITH DISABILITIES SERVICES IN THE MOST INTEGRATED SETTING APPROPRIATE.
THE COURT STATED DIRECTLY THAT “UNJUSTIFIED ISOLATION . . . IS PROPERLY
REGARDED AS DISCRIMINATION BASED ON DISABILITY.” IT OBSERVED THAT (A)
“INSTITUTIONAL PLACEMENT OF PERSONS WHO CAN HANDLE AND BENEFIT FROM
COMMUNITY SETTINGS PERPETUATES UNWARRANTED ASSUMPTIONS THAT
PERSONS SO ISOLATED ARE INCAPABLE OR UNWORTHY OF PARTICIPATING IN
COMMUNITY LIFE,” AND (B) “CONFINEMENT IN AN INSTITUTION SEVERELY
DIMINISHES THE EVERYDAY LIFE ACTIVITIES OF INDIVIDUALS, INCLUDING FAMILY
RELATIONS, SOCIAL CONTACTS, WORK OPTIONS, ECONOMIC INDEPENDENCE,
EDUCATIONAL ADVANCEMENT, AND CULTURAL ENRICHMENT.”

UNDER THE COURT’S DECISION, STATES ARE REQUIRED TO PROVIDE COMMUNITY-
BASED SERVICES FOR PERSONS WITH DISABILITIES WHO WOULD OTHERWISE BE
ENTITLED TO INSTITUTIONAL SERVICES WHEN: (A) THE STATE’S TREATMENT
PROFESSIONALS REASONABLY DETERMINE THAT SUCH PLACEMENT IS
APPROPRIATE; (B) THE AFFECTED PERSONS DO NOT OPPOSE SUCH TREATMENT;
AND (C) THE PLACEMENT CAN BE REASONABLY ACCOMMODATED, TAKING INTO
ACCOUNT THE RESOURCES AVAILABLE TO THE STATE AND THE NEEDS OF OTHERS
WHO ARE RECEIVING STATE-SUPPORTED DISABILITY SERVICES. THE COURT
CAUTIONED HOWEVER, THAT NOTHING IN THE ADA CONDONES TERMINATION OF
INSTITUTIONAL SETTINGS FOR PERSONS UNABLE TO HANDLE OR BENEFIT

FROM COMMUNITY SETTINGS. MOREOVER, THE STATE’S RESPONSIBILITY, ONCE IT
PROVIDES COMMUNITY-BASED TREATMENT TO QUALIFIED PERSONS WITH
DISABILITIES, IS NOT UNLIMITED.

UNDER THE ADA, STATES ARE OBLIGED TO “MAKE REASONABLE MODIFICATIONS IN
POLICIES, PRACTICES, OR PROCEDURES WHEN THE MODIFICATIONS ARE
NECESSARY TO AVOID DISCRIMINATION ON THE BASIS OF DISABILITY, UNLESS THE
PUBLIC ENTITY CAN DEMONSTRATE THAT MAKING THE MODIFICATIONS WOULD
FUNDAMENTALLY ALTER THE NATURE OF THE SERVICE, PROGRAM OR ACTIVITY.”
(28 CFR 35.130(B)(7)). THE SUPREME COURT INDICATED THAT THE TEST AS TO
WHETHER A MODIFICATION ENTAILS “FUNDAMENTAL ALTERATION” OF A PROGRAM
TAKES INTO ACCOUNT THREE FACTORS: THE COST OF PROVIDING SERVICES TO
THE INDIVIDUAL IN THE MOST INTEGRATED SETTING APPROPRIATE; THE
RESOURCES AVAILABLE TO THE STATE; AND HOW THE PROVISION OF SERVICES
AFFECTS THE ABILITY OF THE STATE TO MEET THE NEEDS OF OTHERS WITH
DISABILITIES. SIGNIFICANTLY, THE COURT SUGGESTS THAT A STATE COULD
ESTABLISH COMPLIANCE WITH TITLE II OF THE ADA IF IT DEMONSTRATES THAT IT
HAS:
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<+ A COMPREHENSIVE, EFFECTIVELY WORKING PLAN FOR PLACING
QUALIFIED PERSONS WITH DISABILITIES IN LESS RESTRICTIVE SETTINGS,
AND

< A WAITING LIST THAT MOVES AT A REASONABLE PACE NOT CONTROLLED BY
THE STATE’S ENDEAVORS TO KEEP ITS INSTITUTIONS FULLY POPULATED.

OLMSTEAD AND THE MEDICAID PROGRAM

OLMSTEAD CHALLENGES STATES TO PREVENT AND CORRECT INAPPROPRIATE
INSTITUTIONALIZATION AND TO REVIEW INTAKE AND ADMISSIONS PROCESSES TO
ASSURE THAT PERSONS WITH DISABILITIES ARE SERVED IN THE MOST
INTEGRATED SETTING APPROPRIATE. MEDICAID CAN BE AN IMPORTANT
RESOURCE TO ASSIST STATES IN MEETING THESE GOALS. WE WANT TO WORK
CLOSELY WITH STATES TO MAKE EFFECTIVE USE OF MEDICAID SUPPORT IN YOUR
PLANNING AND IMPLEMENTATION OF OLMSTEAD. AS AN EXAMPLE OF THE
INTERFACE BETWEEN OLMSTEAD’S EXPLANATION OF THE STATE’S ADA OBLIGATION
AND YOUR MEDICAID PROGRAM WE WOULD POINT TO THE STATE’S
RESPONSIBILITY, UNDER MEDICAID, TO PERIODICALLY REVIEW THE SERVICES OF
ALL RESIDENTS IN MEDICAID-FUNDED INSTITUTIONAL SETTINGS. THOSE REVIEWS
MAY PROVIDE A USEFUL COMPONENT OF THE STATE’S PLANNING FOR A
COMPREHENSIVE RESPONSE TO OLMSTEAD. STATES MUST ALSO BE RESPONSIVE
TO INSTITUTIONALIZED INDIVIDUALS WHO REQUEST THAT THEIR SITUATION BE
REVIEWED TO DETERMINE IF A COMMUNITY SETTING IS APPROPRIATE. IN SUCH A
CASE THE STATE HAS A DUTY TO REDRESS THE SITUATION, SUBJECT TO THE
LIMITS OUTLINED BY THE COURT AND THE ADA. AS ANOTHER EXAMPLE, STATES
MAY CHOOSE TO UTILIZE THEIR MEDICAID FUNDS TO PROVIDE APPROPRIATE
SERVICES IN A RANGE OF SETTINGS FROM INSTITUTIONS TO FULLY INTEGRATED
COMMUNITY SUPPORT.

COMPREHENSIVE, EFFECTIVELY WORKING PLANS

AS WE HAVE NOTED, THE SUPREME COURT IN OLMSTEAD INDICATED THAT A STATE
MAY BE ABLE TO MEET ITS OBLIGATION UNDER THE ADA BY DEMONSTRATING THAT
IT HAS A COMPREHENSIVE, EFFECTIVELY WORKING PLAN FOR PLACING QUALIFIED
PERSONS WITH DISABILITIES IN THE MOST INTEGRATED SETTING APPROPRIATE,
AND A WAITING LIST THAT MOVES AT A REASONABLE PACE NOT CONTROLLED BY A
STATE’S OBJECTIVE OF KEEPING ITS INSTITUTIONS FULLY POPULATED. THE
DEPARTMENT BELIEVES THAT COMPREHENSIVE, EFFECTIVELY WORKING PLANS
ARE BEST ACHIEVED WITH THE ACTIVE INVOLVEMENT OF INDIVIDUALS WITH
DISABILITIES AND THEIR REPRESENTATIVES IN DESIGN, DEVELOPMENT AND
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THE COURT’S OLMSTEAD DECISION REGARDING THE INTEGRATION REQUIREMENT
APPLIES TO ALL INDIVIDUALS WITH DISABILITIES PROTECTED FROM
DISCRIMINATION BY TITLE II OF THE ADA. ALTHOUGH OLMSTEAD INVOLVED TWO
INDIVIDUALS WITH MENTAL DISABILITIES, THE SCOPE OF THE ADA IS NOT LIMITED
ONLY TO SUCH INDIVIDUALS, NOR IS THE SCOPE OF OLMSTEAD LIMITED TO
MEDICAID BENEFICIARIES OR TO SERVICES FINANCED BY THE MEDICAID
PROGRAM. IN ADDITION, THE REQUIREMENT TO PROVIDE SERVICES IN THE MOST
INTEGRATED SETTING APPROPRIATE APPLIES NOT ONLY TO PERSONS ALREADY IN
INSTITUTIONAL SETTINGS BUT TO THOSE BEING ASSESSED FOR POSSIBLE
INSTITUTIONALIZATION.

THE ENCLOSURE TO THIS LETTER OFFERS SOME RECOMMENDATIONS ABOUT KEY
PRINCIPLES AND PRACTICES FOR STATES TO CONSIDER AS THEY DEVELOP PLANS.
WE RECOGNIZE THAT THERE IS NO SINGLE PLAN THAT IS BEST SUITED FOR ALL
STATES, AND ACCORDINGLY THAT THERE ARE MANY WAYS TO MEET THE
REQUIREMENTS OF THE ADA. WE CERTAINLY HOPE STATES AND PEOPLE WITH
DISABILITIES WILL EXPAND AND IMPROVE ON THESE IDEAS. ALTHOUGH THESE
PLANS ENCOMPASS MORE THAN JUST THE MEDICAID PROGRAM, WE REALIZE THE
IMPORTANT ROLE PLAYED BY STATE MEDICAID DIRECTORS IN THIS AREA. AS JUST
ONE EXAMPLE, FEDERAL FINANCIAL PARTICIPATION WILL BE AVAILABLE AT THE
ADMINISTRATIVE RATE TO DESIGN AND ADMINISTER METHODS TO MEET THESE
REQUIREMENTS, SUBJECT TO THE NORMAL CONDITION THAT THE CHANGES MUST
BE NECESSARY FOR THE PROPER AND EFFICIENT ADMINISTRATION OF THE
STATE’S MEDICAID PROGRAM. BECAUSE OF YOUR SIGNIFICANT ROLE, WE HAVE
TAKEN THIS OPPORTUNITY TO RAISE THESE ISSUES WITH YOU.

THE PRINCIPLES AND PRACTICES CONTAINED IN THE ACCOMPANYING TECHNICAL
ASSISTANCE ENCLOSURE ALSO SERVE AS AN IMPORTANT FOUNDATION FOR THE
DHHS OFFICE FOR CIVIL RIGHTS’ (OCR) ACTIVITIES IN THIS AREA. AS YOU KNOW,
OCR HAS RESPONSIBILITY FOR INVESTIGATING DISCRIMINATION COMPLAINTS
INVOLVING THE MOST INTEGRATED SETTING ISSUE. OCR ALSO HAS AUTHORITY TO
CONDUCT COMPLIANCE

REVIEWS OF STATE PROGRAMS AND HAS ALREADY CONTACTED A NUMBER OF
STATES TO DISCUSS COMPLAINTS. OCR STRONGLY DESIRES TO RESOLVE THESE
COMPLAINTS THROUGH COLLABORATION AND COOPERATION WITH ALL
INTERESTED PARTIES.

NEXT STEPS FOR THE DEPARTMENT OF HEALTH AND HUMAN SERVICES

CONSULTATION: WE HAVE BEGUN CONSULTATION WITH STATES (INCLUDING STATE
MEDICAID DIRECTORS AND MEMBERS OF THE LONG TERM CARE TECHNICAL
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ADVISORY GROUP, WHO SHARE RESPONSIBILITY FOR MEDICAID) AND WITH
PEOPLE WITH DISABILITIES. WE LOOK FORWARD TO BUILDING ON THIS START.
MANY STATES HAVE MADE GREAT STRIDES TOWARD ENABLING INDIVIDUALS WITH
DISABILITIES TO LIVE IN THEIR COMMUNITIES. THERE IS MUCH THAT WE CAN
LEARN FROM THESE STATES. WE ARE INTERESTED IN YOUR IDEAS REGARDING THE
METHODS BY WHICH WE MIGHT ACCOMPLISH SUCH CONTINUING CONSULTATION
EFFECTIVELY AND ECONOMICALLY.

ADDRESSING ISSUES AND QUESTIONS REGARDING OLMSTEAD AND MEDICAID: AS WE
MOVE FORWARD, WE RECOGNIZE THAT STATES MAY HAVE SPECIFIC ISSUES AND
QUESTIONS ABOUT THE INTERACTION BETWEEN THE ADA AND THE MEDICAID
PROGRAM. IN RESPONSE TO THE ISSUES AND QUESTIONS WE RECEIVE, WE WILL
REVIEW RELEVANT FEDERAL MEDICAID REGULATIONS, POLICIES AND PREVIOUS
GUIDANCE TO ASSURE THAT THEY (A) ARE COMPATIBLE WITH THE REQUIREMENTS
OF THE ADA AND THE OLMSTEAD DECISION, AND (B) FACILITATE STATES’ EFFORTS
TO COMPLY WITH THE LAW.

TECHNICAL ASSISTANCE: IN RESPONSE TO ANY ISSUES RAISED BY THE STATES,
THE DHHS WORKING GROUP WILL DEVELOP A PLAN TO PROVIDE TECHNICAL
ASSISTANCE AND INFORMATION SHARING AMONG STATES AND STAKEHOLDERS.
RESPONSES TO QUESTIONS AND TECHNICAL ASSISTANCE MATERIALS WILL BE
PUBLISHED ON A SPECIAL WEBSITE. WE ARE ALSO FUNDING PROJECTS IN A
NUMBER OF STATES TO ASSIST WITH NURSING HOME TRANSITION. FINALLY, WE
SEEK YOUR IDEAS ON THE ADDITIONAL FORMS OF TECHNICAL ASSISTANCE YOU
WOULD FIND MOST HELPFUL FOR HOME AND COMMUNITY-BASED SERVICES AND
CONFERENCES FOR STATE POLICY MAKERS. WE WILL USE YOUR SUGGESTIONS TO
FACILITATE THE IMPLEMENTATION OF THE INTEGRATION REQUIREMENT. WE
INVITE ALL STATES AND STAKEHOLDERS TO SUBMIT QUESTIONS AND
RECOMMENDATIONS TO OUR DEPARTMENTAL WORKGROUP CO-CHAIRED BY THE
DIRECTOR OF HCFA’S CENTER FOR MEDICAID AND STATE OPERATIONS AND THE
DIRECTOR OF THE DHHS OFFICE FOR CIVIL RIGHTS. PLEASE SEND SUCH WRITTEN
CORRESPONDENCE TO:

DHHS WORKING GROUP FOR ADA/OLMSTEAD
C/0 CENTER FOR MEDICAID AND STATE OPERATIONS
HCTA, ROOM S2-14-26, DEHPG
7500 SECURITY BLVD.
BALTIMORE MD 21244-1850
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CONCLUSION

THE ADMINISTRATION AND DHHS HAVE A COMMITMENT TO EXPANDING
HOME AND COMMUNITY-BASED SERVICES AND OFFERING CONSUMERS
CHOICES IN HOW SERVICES ARE ORGANIZED AND DELIVERED. OVER THE
PAST FEW YEARS, DHHS HAS FOCUSED ON EXPANDING AND PROMOTING
HOME AND COMMUNITY-BASED SERVICES, OFFERING SUPPORT AND
TECHNICAL ASSISTANCE TO STATES, AND USING THE FLEXIBILITY OF THE
MEDICAID PROGRAM. THE OLMSTEAD DECISION AFFIRMS THAT WE ARE
MOVING IN THE RIGHT DIRECTION AND WE INTEND TO CONTINUE THESE
EFFORTS.

WE RECOGNIZE THAT THIS INTERIM GUIDANCE LEAVES MANY QUESTIONS
UNANSWERED; WITH YOUR INPUT, WE EXPECT TO DEVELOP FURTHER
GUIDANCE AND TECHNICAL ASSISTANCE. WE RECOMMEND THAT STATES DO
THE FOLLOWING:
< DEVELOP A COMPREHENSIVE, EFFECTIVELY WORKING PLAN (OR
PLANS) TO STRENGTHEN COMMUNITY SERVICE SYSTEMS AND SERVE
PEOPLE WITH DISABILITIES IN THE MOST INTEGRATED SETTING
APPROPRIATE TO THEIR NEEDS;
< ACTIVELY INVOLVE PEOPLE WITH DISABILITIES, AND WHERE
APPROPRIATE, THEIR FAMILY MEMBERS OR REPRESENTATIVES, IN
DESIGN, DEVELOPMENT AND IMPLEMENTATION;

< USE THE ATTACHED TECHNICAL ASSISTANCE MATERIAL AS ONE OF
THE GUIDES IN THE PLANNING PROCESS:;

< INFORM US OF QUESTIONS THAT NEED RESOLUTION AND OF IDEAS
REGARDING TECHNICAL ASSISTANCE THAT WOULD BE HELPFUL.

WE LOOK FORWARD TO WORKING WITH YOU TO IMPROVE THE NATION’S
COMMUNITY SERVICES SYSTEM.

SINCERELY,
/8/ /S/

TIMOTHY M. WESTMORELAND THOMAS PEREZ
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DIRECTOR DIRECTOR
CENTER FOR MEDICAID AND STATE OPERATIONS
CIVIL RIGHTS

HEALTH CARE FINANCING ADMINISTRATION

ENCLOSURE

CC:
ALL HCFA REGIONAL ADMINISTRATORS

ALL HCFA ASSOCIATE REGIONAL ADMINISTRATORS
DIVISION OF MEDICAID AND STATE OPERATIONS

AMERICAN PUBLIC HUMAN SERVICES ASSOCIATION

OFTICE FOR

NATIONAL ASSOCIATION OF STATE ALCOHOL AND DRUG ABUSE DIRECTORS,

INC.

NATIONAL ASSOCIATION OF STATE DIRECTORS OF DEVELOPMENTAL

DISABILITIES SERVICES

NATIONAL ASSOCIATION FOR STATE MENTAL HEALTH PROGRAM DIRECTORS

NATIONAL ASSOCIATION OF STATE UNITS ON AGING

NATIONAL CONFERENCE OF STATE LEGISLATURES

NATIONAL GOVERNORS’ ASSOCIATION



ENCLOSURE

DEVELOPING COMPREHENSIVE, EFFECTIVELY WORKING PLANS
INITIAL TECHNICAL ASSISTANCE RECOMMENDATIONS

IN RULING ON THE CASE OF OLMSTEAD V L.C., THE SUPREME COURT
AFFIRMED THE RIGHT OF INDIVIDUALS WITH DISABILITIES TO RECEIVE
PUBLIC BENEFITS AND SERVICES IN THE MOST INTEGRATED SETTING
APPROPRIATE TO THEIR NEEDS. THE SUPREME COURT INDICATED THAT A
STATE CAN DEMONSTRATE COMPLIANCE WITH ITS ADA OBLIGATIONS BY
SHOWING THAT IT HAS A COMPREHENSIVE, EFFECTIVELY WORKING PLAN
FOR PLACING QUALIFIED PERSONS WITH DISABILITIES IN LESS
RESTRICTIVE SETTINGS, AND A WAITING LIST THAT MOVES AT A
REASONABLE PACE NOT CONTROLLED BY THE STATE’S ENDEAVORS TO KEEP
ITS INSTITUTIONS FULLY POPULATED.

WE STRONGLY URGE STATES TO INCREASE ACCESS TO COMMUNITY-BASED
SERVICES FOR INDIVIDUALS WITH DISABILITIES BY DEVELOPING
COMPREHENSIVE, EFFECTIVELY WORKING PLANS FOR ENSURING
COMPLIANCE WITH THE ADA. THERE IS NO SINGLE MODEL PLAN
APPROPRIATE FOR ALL STATES AND SITUATIONS. IN DEVELOPING THEIR
PLANS, STATES MUST TAKE INTO ACCOUNT THEIR PARTICULAR
CIRCUMSTANCES. HOWEVER, WE BELIEVE THERE ARE SOME FACTORS THAT
ARE CRITICALLY IMPORTANT FOR STATES THAT SEEK TO DEVELOP
COMPREHENSIVE, EFFECTIVELY WORKING PLANS. OUR INTENT IN THIS
ENCLOSURE IS TO IDENTIFY SOME OF THE KEY PRINCIPLES, INCLUDING THE
INVOLVEMENT OF PEOPLE WITH DISABILITIES THROUGHOUT THE PLANNING
AND IMPLEMENTATION PROCESS. THESE PRINCIPLES ALSO WILL BE USED
BY THE OFFICE FOR CIVIL RIGHTS AS IT INVESTIGATES COMPLAINTS AND
CONDUCTS COMPLIANCE REVIEWS INVOLVING “MOST INTEGRATED SETTING”
ISSUES. WE STRONGLY RECOMMEND THAT STATES FACTOR IN THESE
PRINCIPLES AND PRACTICES AS THEY DEVELOP PLANS TAILORED TO THEIR
NEEDS.

COMPREHENSIVE, EFFECTIVELY WORKING PLANS

PRINCIPLE: DEVELOP AND IMPLEMENT A COMPREHENSIVE, EFFECTIVELY
WORKING PLAN (OR PLANS) FOR PROVIDING SERVICES TO ELIGIBLE
INDIVIDUALS WITH DISABILITIES IN MORE INTEGRATED, COMMUNITY-
BASED SETTINGS. WHEN EFFECTIVELY CARRYING OUT THIS PRINCIPLE:
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THE STATE DEVELOPS A PLAN OR PLANS TO ENSURE THAT PEOPLE
WITH DISABILITIES ARE SERVED IN THE MOST INTEGRATED SETTING
APPROPRIATE. IT CONSIDERS THE EXTENT TO WHICH THERE ARE
PROGRAMS THAT CAN SERVE AS A FRAMEWORK FOR THE
DEVELOPMENT OF AN EFFECTIVELY WORKING PLAN. IT ALSO
CONSIDERS THE LEVEL OF AWARENESS AND AGREEMENT AMONG
STAKEHOLDERS AND DECISION-MAKERS REGARDING THE ELEMENTS
NEEDED TO CREATE AN EFFECTIVE SYSTEM, AND HOW THIS
FOUNDATION CAN BE STRENGTHENED.

THE PLAN ENSURES THE TRANSITION OF QUALIFIED INDIVIDUALS INTO
COMMUNITY-BASED SETTINGS AT A REASONABLE PACE. THE STATE
IDENTIFIES IMPROVEMENTS THAT COULD BE MADE.

THE PLAN ENSURES THAT INDIVIDUALS WITH DISABILITIES BENEFIT
FROM ASSESSMENTS TO DETERMINE HOW COMMUNITY LIVING MIGHT
BE POSSIBLE (WITHOUT LIMITING CONSIDERATION TO WHAT IS
CURRENTLY AVAILABLE IN THE COMMUNITY). IN THIS PROCESS,
INDIVIDUALS ARE PROVIDED THE OPPORTUNITY FOR INFORMED
CHOICE.

THE PLAN EVALUATES THE ADEQUACY WITH WHICH THE STATE IS
CONDUCTING THOROUGH, OBJECTIVE AND PERIODIC REVIEWS OF ALL
INDIVIDUALS WITH DISABILITIES IN INSTITUTIONAL SETTINGS (SUCH
AS STATE INSTITUTIONS, ICFS/MR, NURSING FACILITIES,
PSYCHIATRIC HOSPITALS, AND RESIDENTIAL SERVICE FACILITIES FOR
CHILDREN) TO DETERMINE THE EXTENT TO WHICH THEY CAN AND
SHOULD RECEIVE SERVICES IN A MORE INTEGRATED SETTING.

THE PLAN ESTABLISHES SIMILAR PROCEDURES TO AVOID
UNJUSTIFIABLE INSTITUTIONALIZATION IN THE FIRST PLACE.

PLAN DEVELOPMENT AND IMPLEMENTATION PROCESS

PRINCIPLE: PROVIDE AN OPPORTUNITY FOR INTERESTED PERSONS,
INCLUDING INDIVIDUALS WITH DISABILITIES AND THEIR
REPRESENTATIVES, TO BE INTEGRAL PARTICIPANTS IN PLAN
DEVELOPMENT AND FOLLOW-UP. WHEN EFFECTIVELY CARRYING OUT THIS
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PRINCIPLE:

THE STATE INVOLVES PEOPLE WITH DISABILITIES (AND THEIR
REPRESENTATIVES, WHERE APPROPRIATE) IN THE PLAN
DEVELOPMENT AND IMPLEMENTATION PROCESS. IT CONSIDERS WHAT
METHODS COULD BE EMPLOYED TO ENSURE CONSTRUCTIVE, ON-GOING
INVOLVEMENT AND DIALOGUE.

THE STATE ASSESSES WHAT PARTNERSHIPS ARE NEEDED TO ENSURE
THAT ANY PLAN IS COMPREHENSIVE AND WORKS EFFECTIVELY.

ASSESSMENTS ON BEHALF OF POTENTIALLY ELIGIBLE POPULATIONS

PRINCIPLE: TAKE STEPS TO PREVENT OR CORRECT CURRENT AND FUTURE
UNJUSTIFIED INSTITUTIONALIZATION OF INDIVIDUALS WITH DISABILITIES.
WHEN EFFECTIVELY CARRYING OUT THIS PRINCIPLE:

THE STATE HAS A RELIABLE SENSE OF HOW MANY INDIVIDUALS WITH
DISABILITIES ARE CURRENTLY INSTITUTIONALIZED AND ARE ELIGIBLE FOR
SERVICES IN COMMUNITY-BASED SETTINGS. THE PLAN CONSIDERS WHAT
INFORMATION AND DATA COLLECTION SYSTEMS EXIST TO ENABLE THE STATE
TO MAKE THIS DETERMINATION. WHERE APPROPRIATE, THE STATE
CONSIDERS IMPROVEMENTS TO DATA COLLECTION SYSTEMS TO ENABLE IT TO
PLAN ADEQUATELY TO MEET NEEDS.

THE STATE EVALUATES WHETHER EXISTING ASSESSMENT PROCEDURES ARE
ADEQUATE TO IDENTIFY INSTITUTIONALIZED INDIVIDUALS WITH
DISABILITIES WHO COULD BENEFIT FROM SERVICES IN A MORE INTEGRATED
SETTING.

THE STATE ALSO EVALUATES WHETHER EXISTING ASSESSMENT PROCEDURES
ARE ADEQUATE TO IDENTIFY INDIVIDUALS IN THE COMMUNITY WHO ARE AT
RISK OF PLACEMENT IN AN UNNECESSARILY RESTRICTIVE SETTING.

THE PLAN ENSURES THAT THE STATE CAN ACT IN A TIMELY AND EFFECTIVE
MANNER IN RESPONSE TO THE FINDINGS OF ANY ASSESSMENT PROCESS.
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AVAILABILITY OF COMMUNITY-INTEGRATED SERVICES

PRINCIPLE: ENSURE THE AVAILABILITY OF COMMUNITY-INTEGRATED SERVICES.
WHEN EFFECTIVELY CARRYING OUT THIS PRINCIPLE:

THE PLAN IDENTIFIES WHAT COMMUNITY-BASED SERVICES ARE AVAILABLE
IN THE STATE. IT ASSESSES THE EXTENT TO WHICH THESE PROGRAMS ARE
ABLE TO SERVE PEOPLE IN THE MOST INTEGRATED SETTING APPROPRIATE
(AS DESCRIBED IN THE ADA). THE STATE IDENTIFIES WHAT IMPROVEMENTS
COULD BE ACCOMPLISHED, INCLUDING IN INFORMATION SYSTEMS, TO MAKE
THIS AN EVEN BETTER SYSTEM, AND HOW THE SYSTEM MIGHT BE MADE
COMPREHENSIVE.

THE PLAN EVALUATES WHETHER THE IDENTIFIED SUPPORTS AND SERVICES
MEET THE NEEDS OF PERSONS WHO ARE LIKELY TO REQUIRE ASSISTANCE IN
ORDER TO LIVE IN COMMUNITY. IT IDENTIFIES WHAT CHANGES COULD BE
MADE TO IMPROVE THE AVAILABILITY, QUALITY AND ADEQUACY OF THE
SUPPORTS.

THE STATE EVALUATES WHETHER ITS SYSTEM ADEQUATELY PLANS FOR
MAKING SUPPORTS AND SERVICES AVAILABLE TO ASSIST INDIVIDUALS WHO
RESIDE IN THEIR OWN HOMES WITH THE PRESENCE OF OTHER FAMILY
MEMBERS. IT ALSO CONSIDERS WHETHER ITS PLAN IS ADEQUATE TO
ADDRESS THE NEEDS OF THOSE WITHOUT FAMILY MEMBERS OR OTHER
INFORMAL CAREGIVERS.

THE STATE EXAMINES HOW THE IDENTIFIED SUPPORTS AND SERVICES
INTEGRATE THE INDIVIDUAL INTO THE COMMUNITY.

THE STATE REVIEWS WHAT FUNDING SOURCES ARE AVAILABLE (BOTH
MEDICAID AND OTHER FUNDING SOURCES) TO INCREASE THE AVAILABILITY
OF COMMUNITY-BASED SERVICES. IT ALSO CONSIDERS WHAT EFFORTS ARE
UNDER WAY TO COORDINATE ACCESS TO THESE SERVICES. PLANNERS
ASSESS THE EXTENT TO WHICH THESE FUNDING SOURCES CAN BE
ORGANIZED INTO A COHERENT SYSTEM OF LONG TERM CARE WHICH AFFORDS
PEOPLE WITH REASONABLE, TIMELY ACCESS TO COMMUNITY-BASED
SERVICES.

PLANNERS ALSO ASSESS HOW WELL THE CURRENT SERVICE SYSTEM WORKS
FOR DIFFERENT GROUPS (E.G. ELDERLY PEOPLE WITH DISABILITIES, PEOPLE
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WITH PHYSICAL DISABILITIES, DEVELOPMENTAL DISABILITIES, MENTAL
ILLNESS, HIV-AIDS, ETC.). THE ASSESSMENT INCLUDES A REVIEW OF
CHANGES THAT MIGHT BE DESIRABLE TO MAKE SERVICES A REALITY IN THE
MOST INTEGRATED SETTING APPROPRIATE FOR ALL POPULATIONS.

THE PLAN EXAMINES THE OPERATION OF WAITING LISTS, IF ANY. IT
EXAMINES WHAT MIGHT BE DONE TO ENSURE THAT PEOPLE ARE ABLE TO
COME OFF WAITING LISTS AND RECEIVE NEEDED COMMUNITY SERVICES AT A
REASONABLE PACE.

INFORMED CHOICE

PRINCIPLE: AFFORD INDIVIDUALS WITH DISABILITIES AND THEIR FAMILIES
THE OPPORTUNITY TO MAKE INFORMED CHOICES REGARDING HOW THEIR
NEEDS CAN BEST BE MET IN COMMUNITY OR INSTITUTIONAL SETTINGS. WHEN
EFFECTIVELY CARRYING OUT THIS PRINCIPLE:

THE PLAN ENSURES THAT INDIVIDUALS WHO MAY BE ELIGIBLE TO RECEIVE
SERVICES IN MORE INTEGRATED COMMUNITY-BASED SETTINGS (AND THEIR
REPRESENTATIVES, WHERE APPROPRIATE) ARE GIVEN THE OPPORTUNITY
TO MAKE INFORMED CHOICES REGARDING WHETHER -AND HOW- THEIR
NEEDS CAN BEST BE MET.

PLANNERS ADDRESS WHAT INFORMATION, EDUCATION, AND REFERRAL

SYSTEMS WOULD BE USEFUL TO ENSURE THAT PEOPLE WITH DISABILITIES

RECEIVE THE INFORMATION NECESSARY TO MAKE INFORMED CHOICES.
IMPLICATIONS FOR STATE AND COMMUNITY INFRASTRUCTURE
PRINCIPLE: TAKE STEPS TO ENSURE THAT QUALITY ASSURANCE, QUALITY
IMPROVEMENT AND SOUND MANAGEMENT SUPPORT IMPLEMENTATION OF THE
PLAN. WHEN EFFECTIVELY CARRYING OUT THIS PRINCIPLE:

PLANNERS EVALUATE HOW QUALITY ASSURANCE AND QUALITY

IMPROVEMENT CAN BE CONDUCTED EFFECTIVELY AS MORE PEOPLE WITH

DISABILITIES LIVE IN COMMUNITY SETTINGS.

THE STATE ALSO EXAMINES HOW IT CAN BEST MANAGE THE OVERALL SYSTEM
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OF HEALTH AND LONG TERM CARE SO THAT PLACEMENT IN THE MOST
INTEGRATED SETTING APPROPRIATE BECOMES THE NORM. IT CONSIDERS
WHAT PLANNING, CONTRACTING AND MANAGEMENT INFRASTRUCTURE
MIGHT BE NECESSARY TO ACHIEVE THIS RESULT AT THE STATE AND THE
COMMUNITY LEVEL.
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