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disabilities. However, the reality is that many people with disabilities live

in areas where public transit is too expensive to access or is non-existent.
The laws that apply, the ADA and Section 504 of the Rehabilitation Act, are
helpful to ensuring that existing transit networks are integrated, but disabil-
ity advocates must reach outside of civil rights to ensure that public transit
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ple with disabilities and local governments learn about the rights of people
with disabilities in public transit as well as how to expand existing systems
to allow for true community integration for people with disabilities.
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Introduction:

Inclusive Public Transit: The Promise of the
Americans with Disabilities Act

In 1984, the National Council on Disability recommended

that the United States adopt a comprehensive national act

on disability.! Inits report, the NDC noted that over 35 million
people with disabilities lived in the United States and called for,
"government, private sector organizations, and all individuals,”
to act to keep the promises, “inherent in American democracy
—to ensure lives of independence, productivity, and equitable
mainstream social participation for all persons with disabilities."?

Because many people with disabilities cannot drive, access
to public transportation was one pillar of this national policy.
In a 1986 Progress Report, the National Council on Disability
recommends, "amendments to Federal transportation
legislation to achieve the Nation's established policy

that ‘disabled people have the same rights to use public
transportation as non-disabled persons.”® At the time, most
bus, rail, and air transit was inaccessible, which meant that many
people with disabilities could not use them. Throughout 1986
report, removing barriers to people with disabilities’ access
to public transit was a re-occurring theme in the call for equal
access and economic independence.*

That call was answered through the Americans with Disabilities
Act of 1990 (ADA).®* The ADA made discrimination on the basis
of disability in transportation unlawful and gave authority to the
Department of Transportation to create regulations that would
require transportation providers to meet non-discrimination
standards.® Public transit is arguably the most regulated system
under the ADA with twenty-two subparts of our Code of Federal
Regulations and a Department of Transportation Design Manual
detailing the rights of people with disabilities in transportation.’

On paper, this has changed the face of public transit to make
it more inclusive for people with disabilities, but in practice, a
lack of accessible public transit remains one of the preeminent
barriers to independent living for people with disabilities. Prior
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to the ADA, 40% of buses were physically accessible to people
with disabilities.® That figure doubled to 81% in 2000 and 99.8
% in 2010.° The ADA also required all fixed line public transit
systems to have a comparable paratransit service.

However, physically accessible buses is not enough. In practice,
accessibility depends heavily on the maintenance of equipment
and training of personnel, which varies widely among transit
authorities.’”® Accessibility also depends on the provision of
reasonable modifications, curbside accessibility, and effective

Prior to the ADA, 40% of buses were physically
accessible to people with disabilities.® That figure

doubled to 81% in 2000 and 99.8% in 2010.°

communication with passengers with visual, hearing, and
intellectual impairments." Public transit systems are often
struggling, or not comprehensive enough, due to a lack of
funding. Finally, technological innovations are changing the
face of public transit — often in ways not anticipated by the ADA.

A study funded by the Ohio Developmental Disabilities Council
in July 2017, found that while only 16% of respondents owned
a car, 70% stated that they usually get their own transit or get
aride from family and friends rather than use public transit.'?
Open ended responses indicated that, if they used public
transit, they were not picked up and dropped off on time; had
overly-long rides; or did not have public transit in their area.’
Reliance on family and friends for transportation severely
limits opportunities for employment, community participation,
shopping, and independence.

This booklet seeks to be a tool for policy makers and advocates
on strategies for making public transit systems more
comprehensive and accessible. To truly meet the promise

of the ADA, we must do better to make inclusive, accessible,
and comprehensive transit systems available to people with
disabilities.
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Part One of this booklet lays out a summary of the rights of
people with disabilities under Section 504 of the Rehabilitation
Act and the Americans with Disabilities Act. Part Two addresses
ways to advocate for increased transportation services.

Part Three gives advocates and policymakers an overview

of disability concerns in technology and the future of public
transit.

Laws and Agencies Used in this Booklet:

This booklet uses the following laws in discussions of the
accessibility and availability of public transit:

o Titles Il and Ill of the Americans with Disabilities Act;
¢ Section 504 of the Rehabilitation Act;

e FAST Act;

e Social Security Act;

e State and Local Accessible Taxi laws.

It talks about or refers to the following federal agencies:
¢ U.S. Department of Transportation;

e Federal Transit Administration, a division of the
Department of Transportation;

¢ U.S. Department of Justice;
e Center for Medicaid and Medicare Services (CMS).

Is public transportation a civil right?

One common cry among transit advocates is, "Public transit

is a civil right!” Often, when stating this, advocates mean that
state and local governments must fund public transit or allow

it to exist in certain areas. Public transit is so fundamental

to the self-sufficiency of people who cannot drive that many
people think that our laws must protect them where it does not
exist. Education, employment, medical care, shopping, and
socialization are all difficult or impossible for those who have no
reliable way to travel.
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Is public transit a civil right? Most people who say that public
transit is a civil right mean that it is so important that it should be
a civil right. Civil rights are personal liberties guaranteed to U.S.
citizens through our Constitution and by Acts of Congress.™

For adults with disabilities, most civil rights are established

by Section 504 of the Rehabilitation Act and the Americans

with Disabilities Act. The Americans with Disabilities Act does
require existing public transit to be accessible.

However, no law requires state and local governments to
ensure that public transit exists. So, yes, access to existing
public transitis a civil right, but the existence of public transit is
not. To make it so, advocates must get Congress to pass a law
guaranteeing, or providing funding for, public transit systems
across the country. Given the ties between public transit and
economic self-sufficiency, it may be a worthy goal.




Vital Connections 7

Part 1:

The Rights of People with Disabilities under the
Americans with Disabilities Act

The Americans with Disabilities Act (ADA) establishes the

right for people with disabilities to access public transit, and
the Federal Transit Administration (FTA), a division of the U.S.
Department of Transportation, issues regulations and enforces
them based on the ADA requirements. This booklet seeks to
summarize those rights as they apply to fixed-line buses and
paratransit.’”

The Right to be Free From Discrimination:
A transportation provider cannot deny a ride to a person with a
disability or treat them differently based on their disability.

The Americans with Disabilities Act, in general, makes it unlawful
to discriminate against people with disabilities. That general
prohibition is applied to both private and public transportation
providers under Titles Il and Ill of the ADA and the regulations
created by the U.S. Department of Transportation. In short,
under the ADA, it is unlawful for any provider of transportation,
public or private, to deny a ride or discriminate against a rider on
the basis of their disability.'®

What is discrimination on the basis of disability? Generally,
discrimination occurs when transit providers, public or private,
deny aride to a person with a disability on the basis of his or her
disability. The ADA lays out a long list of specific and general
situations where this may happen.

In general: People with disabilities have the right to be
treated equally by transit providers and benefit from
transit.”

Transit providers cannot refuse to offer transportation to
someone because of their disability. It also means that a transit
provider cannot require something of a person with a disability
that they do not require of other riders: seat belts or shoulder
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harnesses; special body belts; disclosure of their disability; or
that the person be accompanied by an adult or aid.'®

A transit agency cannot deny rides to people with disabilities
based on stereotypes or unfounded fears. A personwitha
disability cannot be excluded from a general service because
there is a service available that is specific to disability or
because a provider thinks a person is incapable of using a
particular service; it thinks the service would be unsafe for
that person; or the provider believes that it would be too
burdensome to take a particular person.’

The ADA's prohibition on general discrimination includes a list of
specific prohibitions. A transit agency:

e cannotrequire a person with a disability to use priority
seating %9;

e cannotimpose special charges on a person with a
disability?";

e cannotrequire that a person with a disability be
accompanied by an attendant??;

e cannotdiscriminate against a person with a disability
because theirinsurance company raises the rates or
refuses to ensure them if they transport people with
disabilities®;

e mustallow service animals to accompany individuals
with disabilities in vehicles and facilities?#;

e mustallow individuals to travel with a respirator or
portable oxygen supply consistent with the DOT rules on
the transportation of hazardous materials.?®

Transportation agencies, public and private, must allow people
with disabilities to ride just like everyone else, without requiring
extra or special steps because of their disability. They cannot
turn a person with a disability away because of unfounded fears
about safety or the burden of transporting a person with a
disability.
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Rider Conduct:
Can a transit agency deny a ride to a person with a disability
based on their behavior?

ADA regulations specifically address how transportation
providers must respond to the conduct, or behavior, of riders
with disabilities. The regulations make a careful distinction
between behavior that results from a person’s disability that
may annoy, offend, or inconvenience employees and behavior
thatis violent, seriously disruptive, illegal, or represents a direct
threat to the health or safety of others.?® Behaviors that are the
result of a disability that may simply cause annoyance, offense,
or inconvenience are not a lawful reason to refuse to allow a
person to ride a service.?” For example, involuntary noises or
profanities that could be the symptom of Tourette's syndrome,
or hygiene issues that may be the result of an intellectual
disability are not reasons to deny a person with a disability a
ride.?®

When can a transportation provider deny a ride based on
behavior?

Transportation providers cannot turn someone way based on

harmless behavior that is the result of a disability. But, there is
an exception when it is objectively clear that a person poses a
direct threat to other riders.

Under the ADA, transportation providers are able to prevent

a person from riding if their behavior is violent, seriously
disruptive, illegal, or represents a direct threat to the health or
safety of others.?® Because a refusal to transport someone
based on a disability is a denial of a civil right, the threshold for
seriously disruptive conduct is intentionally high.3° Under the
law, if a transit provider finds that someone is a "direct threat,”
they must have made an, "individualized assessment based on a
reasonable judgment that relies on current medical knowledge
or on the best objective evidence."®
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They must look to determine:

the nature, duration, and severity of the risk;
the probability that potential injury will actually occur;
and

e whether reasonable modifications of policies, practices,
or procedures; or

e provision of auxiliary aids or services will mitigate the
risk.s2

What does this mean? A transportation provider cannot
assume that all people with a certain type of disability pose

a direct threat — it must make a decision based on the history
and behavior of the person in question.®® The determination

of "direct threat” must be based on objective evidence, not
speculation or intuition. Also, the provider must try to work with
someone before denying them service. Inits guidance, the FTA
recommends that a transportation provider attempt to resolve
any issues and give written warning before telling someone that
they cannot ride because they are a direct threat.?*

The Right to Challenge Service Denials

Finally, under ADA regulations, if a transit provider refuses to
allow a person with a disability to ride because they constitute
a direct threat, the transit provider must have a way for the rider
to challenge the service denial.®®* The rider must be able to
contest that decision, correct the situation, and resume service
if they are successful.>® As part of the process, riders must be
able to present information to the transit agency demonstrating
thatissues have been resolved or present ways to mitigate any
problems and have service reinstated.®” If arider determined
to be a direct threat is required to ride with an attendant as

a mitigating measure, he or she must also have an way to
challenge their need for an attendant.?®




Vital Connections 11

Other Transit Provider Obligations

Because, historically, transit providers have had a tendency to
deny rides to people with disabilities, the FTA purposefully set
out a high standard for ride denials based on disability. Also, if a
person is denied the ability to ride, the FTA requires that they be
able to challenge that decision.

The Right to be able to communicate effectively with transit
providers: Accessible Information

One major barrier to riding public transportation can be the
inability to understand how the routes work, when to get on
and off, or information about what is happening on a bus in real
time. FTA regulations require transit providers to make sure
everyone who rides the bus is able to understand information
given to them. Information must be: 1) adequate, and it must be
2) accessible.®®

To be adequate, individuals with disabilities must have access
to enough information to understand schedules, routes, fares,
service rules, and temporary changes.*°

To be accessible, information must be provided in accessible
formats on request.*’ This means that transit providers must
have information available in alternate formats for those with
sensory and intellectual disabilities.*? Alternate formats include:

e Large print;

e Braille;

e Audiotape; and

e Electronic files.*®

Transit providers do not always have to provide information in
the format that a rider wants if they already have or can more
easily produce an alternative format that the rider uses and can
understand. But transit providers must ensure that the format
provided is one that allows for effective communication.** FTA
regulations for paratransit services also require paratransit
materials to be in an accessible format.*®
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Personnel Training:

The right to expect transit employees to know how to operate
accessibility equipment, communicate effectively, and treat
people with disabilities courteously and with respect.

Additionally, materials on a transit providers' website must
always be accessible to screen reading software.*® Transit
providers must always have an alternative to regular phone
service through a relay service or dedicated equipment such as
telecommunications devices for the deaf.” And where there is
a public address system (PA System) that lets riders know
updates about the transit service through audible
announcements, the same or similar information should be
provided in a visual format, like ona TV or Board.*® As part of
their obligations under the ADA, transit providers must ensure
that people with disabilities are given adequate and accessible
information so that a lack of information does notactas a
barrier to using the service.

FTA regulations also recognize that if a transit agency's
personnel are not trained appropriately, policies related to
ADA compliance will not be implemented correctly. Often,
discriminatory actions take place on the front lines and in the
moment: for example, it is unlawful under the ADA for a driver
to refuse to help a person with a disability down the steps of a
bus; for a paratransit driver to refuse to wait for a rider’s pick-
up window if the bus comes an hour early; or for a taxi driver
to refuse a service dog. Similarly, employees working a transit
station or dispatch must be trained on reasonable modifications
and effective communication. A transit agency is responsible
for its employees’ compliance with ADA standards.

FTA guidance notes that, “"a well-trained workforce is essential
in ensuring that the accessibility-related equipment and
accommodations required by the ADA actually result in the
delivery of good transportation service to individuals with
disabilities.” 4°
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Who has to be trained?

Training requirements apply to all employees of any public or
private transit agency. This includes transit that is scheduled
based onriders’ calls like taxi, demand-response, and
paratransit transportation; and transit riding along a fixed route,
like hotel shuttles, airport shuttles, and fixed line public transit.>°

What sort of training is required?

The FTA is clear that training must include proficiency in the
technical aspects of a job, communication, and how to treat
people with disabilities courteously and with respect.’” FTA
regulations require transit agencies to ensure that personnel
are, “trained to proficiency.”®?> More specifically, trained to
proficiency includes:

e operating “vehicles and equipment safely,”3 and

e properly assisting and treating, “individuals with disabilities
who use the service in a respectful and courteous way, with
appropriate attention to the differences among individuals
with disabilities."®*

The FTA does not require a specific course or training schedule,
but it does require that every employee of a transit provider

is trained so that he or she knows what needs to be done to
provide the service in the right way.’® According to the FTA,
“ignorance is no excuse for failure."s¢ If a transit agency violates
regulations because their personnel violate regulations, the
agency can be held responsible if they did not train their
employees properly.
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Reasonable Modification of Policy:
The right to have public transit providers modify rules and
procedures when it is necessary to accommodate a disability.

Living with a disability can make itimpossible to follow transit
agency policies, which can result in discipline, denied rides, or
an inability to ride a transit agency service. Under the ADA,
public entities that provide transit must make, “reasonable
modifications in policies, practices, or procedures when
modifications are necessary to avoid discrimination on the
basis of disability or to provide program accessibility to their
services."®” Reasonable modification means that the nature of a
person's disability cannot keep a public transportation provider
from providing full access to the transportation service.%®

Because this language can be confusing, itis often best to
describe reasonable modifications through examples. Some
examples specifically given in FTA guidance are:

e Snow and Ice: The transit agency must modify a policy
that a bus driver will not leave the bus when a person
with a disability needs help traveling over snow and ice
to get to the bus;*®

o Pick Up and Drop Off Locations with Multiple Entrances:
A paratransit rider's request to be picked up at a certain
entrance of his or her home should be honored, even
if the transit agency has a policy of picking up riders at
their front door;5°

e Obstruction: A fixed line rider's request to allow them to
board the bus from a non-designated location when they
cannot reach a bus stop due to sidewalk construction,
ice, or snow should be honored, even if it is the transit
agency policy to pick transit riders up at bus stops.®’

The FTA gives twenty-seven specific examples of reasonable
modifications including assisting a rider with paying a fare
when it is difficult due to a person'’s disability; allowing a rider
to eat and drink during a ride where a person has a condition
that requires them to do so; allowing a rider to take medication
during aride; etc.52 However, the examples given by the FTA
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are not all-inclusive. Transit providers must grant reasonable
modifications of rules and policies any time that a person with
a disability needs an exception to a rule or policy in order to use
the service.

How do | make a reasonable modification request?

The FTArequires a transit provider to create and advertise

a process for people with disabilities to make a modification
request.®® The public should be able to find the process through
whatever means they usually discover information about the
transit provider — website, rider handbook, schedules, etc.

To make a request, a rider should be able to find the agency-
created procedure and follow it.

The FTArecommends that transit agencies also ask about
reasonable modifications during eligibility interviews and
customer service inquiries to establish modifications in
advance of aride.’* Hopefully, reasonable modifications can
be recorded in a database that is accessible to all drivers and
dispatchers.

While riders have to follow established procedures, the FTA
does place some limitations on the request process. Transit
agencies' obligations exist outside use of the specific term,
"reasonable modification,” and a transit agency cannot deny

a reasonable modification request because a rider did not

use that specific term.®® A transit agency also cannot deny a
request because it was not made in advance if it was impractical
to do s0.¢ For example, if there is snow blocking a bus stop, it
would be impractical to make a request in advance to be picked
up a different location.

If a modification request has to be decided in the moment, front
line staff like drivers and dispatchers are allowed to consult
with agency management before granting a modification, but
they must have the power to make a decision themselves if they
cannot reach someone.?” In the example given above, a driver
can call agency management to ask whether they are able to
modify their pick-up stop because of snow, but if they cannot
reach someone, the driver must have the authority to be able
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to decide to pick up the rider at a different location than the
normal bus stop. Most reasonable modification requests in a
transportation context involve these sorts of common-sense
assistance to riders with disabilities.

Exceptions to Transit Agency’s Requirement to Provide
Reasonable Modifications

There are three exceptions that transit agencies can use to
deny a reasonable modification request: 1) granting the request
is a fundamental alteration to the entity’s services, programs,
or activities; 2) Granting the request would create a direct threat
to the health or safety of others; 3) Without the modification,
the person making the request is able to fully use the entity's
services, programs, or activities for their intended purpose.®®

What does this mean? A “fundamental alteration” would require
a transit provider to provide something completely different
than it ordinarily provides. For example, a request for a driver to
assist a person who, due to their disability, cannot place a fare
in a fare box by his or herself or cannot count out the correct
fare due to an intellectual impairment, would be a reasonable
modification.®® However, a request from a rider to not pay at all
would be a "fundamental alteration,” because the transit service
requires payment to ride.”®

Similarly, a request to pick up a person who uses a wheelchair at
a place on a bus route other than a bus stop when his or her way
is blocked due to sidewalk construction would be a reasonable
modification.”” However, a request for a fixed route bus to pick
up a person at home when their home is not on the fixed route
would be a “fundamental alteration,” because the transit service
does not provide a bus route that passes by the person'’s
house.”? Yet these are exceptions to the rule. Under the ADA,
transit providers must grant reasonable modifications of transit
policies to riders with disabilities when they need a modification
in order to ride.
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Accessible Buses, Bus Stops, and Facilities

Under the Americans with Disabilities Act, facilities that are
inaccessible to people with disabilities also constitute a form

of discrimination.”® Transit providers, in particular, must work
towards having accessible buses, bus stops, and transit
facilities. While these obligations are spread over time, by

the year of this booklet, 2020, thirty years have passed since
the ADA was signed, and it is likely that all transit provider
buses, bus stops, and transit facilities should have been made
accessible. As of 2013, nearly 100 percent of transit buses were
reported to be accessible.”

This booklet will give an overview of accessibility requirements,
but detailed measurements are beyond the scope of what we
are going to review here. The Department of Justice and the
Department of Transportation have each issued construction
guidelines that establish designs that are considered accessible
to people with disabilities:”®

e New’¢ facilities used by state and local governments
to provide designated public transportation services,
including bus stops, bus stations, and rail stations, must
comply with the Department of Transportation's ADA
Standards (DOT ADA Standards);”’

e New’® facilities used by private transportation companies
that are open to the public must comply with the 2010
ADA Standards for Accessible Design;”®

e Vans and buses must meet the DOT's ADA Accessibility
Specifications for Transportation Vehicles. &°
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Maintaining and Assisting with Accessible Features

Each of these guidelines contains specific measurements and
scoping provisions that should be used in all new construction,
alterations, and updates of facilities. Instead of the specific
construction guidelines, we will give an overview of what is
required here. While there are also requirements for rail, we are
only addressing buses and vans.

Accessible Buses and Vans

Any public transit agency purchasing a new van or bus

after August 25, 1990 for a fixed line service must purchase

an accessible bus or van.8' Accessible means builtin
accordance with the DOT ADA Accessibility Specifications for
Transportation Vehicles.®? Used vehicles must be accessible
unless the transit agency cannot get an accessible vehicle® or
receives a vehicle through a donation.8

In practice, given the amount of time that has passed since new
vehicles have been required to be accessible, it is unlikely that

a transit authority would not be able to find an accessible used
vehicle with a good faith effort, and it is unlikely that they will get
a donation of an inaccessible vehicle. Thus, itis a good bet that
almost all fixed-line buses and vans must, and are, accessible
as of the date of this booklet. This means that they must have

a ramp or lift; slip-resistant floors; priority accessible seating; a
public address system; stop requests; and other features found
in FTA regulations.

Bus Stops

Section 810.2 of the DOT Standards applies to the construction,
alteration, or relocation of bus stops.®® Section 810.2 covers
elements such as surface, dimensions, connections, and
slope.®® It also requires:

o New, altered, or relocated bus stops must have a firm,
stable, surface and a specific, measurable, clear length
and width (96 X 60 inch.);
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e Bus stops must connect via an accessible path to
streets, sidewalks, or pedestrian paths;

e Specific slope requirements for bus boarding and
alighting areas.?’

Transit agencies can have issues complying with these
requirements where bus stop construction is subject to control
by another public entity or where there is no sidewalk. In

these circumstances, the FTA encourages compliance to the
maximum extent practicable.®® For example, the transit agency
should enter into an arrangement with a public entity or develop
aroute to the street if that is the accessible path to the nearest
sidewalk or public right of way.®®

Accessible Facilities

Any transit agency facilities built after January 26, 1992 must
comply with the 1991 ADA Standards for Accessible Design.*°
Any public transit agency facilities built after November 29,
2006 must comply with the DOT ADA Standards.®” Any private
transit companies with facilities open to the public that were
built after January 26, 1992 must comply with the 1991 ADA
Standards for Accessible Design, or built after March 15, 2012,
must comply with the 2010 Standards for Accessible Design.

Accessible Taxis

Private taxi providers are required to follow the ADA and
regulations set out by the FTA, but they are not required to
purchase accessible taxis if they are automobiles. If they own
or lease vans as part of their taxi fleet, they are required to
either purchase accessible vans or ensure that their fleet offers
equivalent service to people with disabilities and people without
disabilities. Some cities have adopted requirements for taxi
providers to purchase a certain number of accessible taxis as
part of their fleet. Buses that are required to pick up people with
disabilities door to door or curb to curb.
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Paratransit: Buses that are required to pick up people with
disabilities door to door or curb to curb.

The ADA was designed to allow people with disabilities to use
existing transit systems. However, the drafters of the ADA also
recognized that there may be times when a disability makes
itimpossible to use to fixed line transit even if it is accessible.
Because independent living is nearly impossible for many

folks with disabilities without access to public transit, the ADA
also requires that public transit agencies providing fixed-line
service provide comparable paratransit service for people with
disabilities unable to take fixed line service.®s

What is Paratransit?

When a public transit agency provides fixed-line bus service,
they are required under the ADA to provide a door-to-door

or curb-to-curb service for folks with disabilities who are
unable to use fixed line service.®® Under the FTA regulations,
paratransit service must be “comparable” to available fixed line
service.®” FTA regulations provide a very strict eligibility test
for paratransit service. Itis only designed to provide transit for
people with disabilities who cannot otherwise use existing fixed
line service.

Eligibility for Paratransit Service
There are three levels of eligibility for paratransit service:

e Category 1: Inability to Navigate System Independently;®®

e Category 2: Lack of Accessible Vehicles, Stations or Bus
Stops;*®

e (Category 3: Inability to Reach a Boarding Point or Final
Destination.'®°

Based on the eligibility category, paratransit agencies are able
to grant unconditional, conditional, or temporary eligibility.’”!
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Other aspects of paratransit service are also strictly
regulated.

Under the ADA, “paratransit” is “comparable transportation
service required by the ADA for individuals with disabilities
who are unable to use fixed route transportation system."'°2
Comparability is measured by the following characteristics:
hours and days of service; service area; response time; fares;
operating without regard to trip purpose; absence of capacity
constraints.'%3

What does this mean?

Paratransit service needs to be available throughout the same
hours and days as the entity’s fixed route service within % mile
of either side of a fixed route.'** Paratransit riders should be
able to schedule rides based on a request made the day before
he or she needs aride.'®® Fares cannot be more than twice the
amount of fares for a comparable fixed ride trip.'°® Paratransit
providers cannot prioritize particular trip purposes.’®” And
paratransit providers cannot limit the availability of service with
capacity constraints, i.e. waiting lists; restrictions on numbers
of trips; or patterns of substantial numbers of untimely pick ups
for initial or return trips; trip denials or missed trips; or excessive
trip lengths.'%8

Enforcement

If a rider with a disability believes his rights have been violated
by a transit agency, he has the right to enforce those rights.
They can pursue the procedure set up by his local transit
agency. However, he also has the right to file a lawsuit in

federal court with a private attorney. He has the ability to

file an administrative complaint before the Federal Transit
Administration, with or without an attorney.'®® Finally, a rider
who believes his rights have been violated under the Americans
with Disabilities Act has the right to file a complaint with the U.S.
Department of Justice Civil Rights Division."°
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The Americans with Disabilities Act set out key protections for
people with disabilities in access to existing transit systems,
both public and private. For those seeking to create a region
thatis accessible to folks with disabilities, compliance with the
Americans with Disabilities Act is essential. Further information
on these different issues is available through the Federal Transit
Administration’'s Circular on the Americans with Disabilities

Act, FTA C 4710.1" or on the Disability Rights Education &
Defense Fund's Topic Guides on ADA Transportation.'? There
are also some additional resources on the Federal Transit
Administration’s website."3

To ensure that people with disabilities have access to regional
transportation, local governments and advocates also must
ensure that there is funding for comprehensive, multi-modal
transportation and that they are tracking technological
developments in public transit. The remaining two parts of this
booklet examine those issues.
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Partl:
Beyond Inclusion: Expanding Transportation
Options through Funding and Law

In The Ability Center's service area, the number one
transportation complaint we receive is that people are unable to
get to a certain location via public transit.” Mostly, this is due
to limited transportation hours, lack of a transit system at all in
certain areas, or lack of a bus stop close to a facility.

The Ability Center’s service area covers seven counties in

northwest Ohio: one urban county, Lucas County, and six rural
counties, Ottawa, Wood, Fulton, Henry, Defiance, and Williams
Counties.”™ None of the seven counties in The Ability Center's

While the ADA requires existing transit systems to

be accessible, there is no mandate to create transit
systems where they do not exist.

service areais fully served by a public transit system. Some
transit systems are not county-wide, some have limited hours
(such as ending at 4:00 p.m.), and some have limited eligibility."®
Some counties have no public transit system at all. "' A survey
by the U.S. Department of Commerce shows that nationwide
only 54.4% of American households have public transit available
to them and 28.8% claim to have satisfactory public transit.'®

Funding

The lack of public transit options is an issue for people with
disabilities. In the past few years, two suburbs of the largest
city in our service area, Toledo, have “"opted out” of its urban
regional transit authority, destroying the ability for transit-reliant
folks to get from the City to the suburbs, and severely limiting
the options of those who live within the areas that are no longer
connected to our regional transit authority.””® While the ADA
requires existing transit systems to be accessible, there is no
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mandate to create transit systems where they do not exist.
However, there are tools available for advocates seeking to
increase transportation options in their area.

The reality of public transportation is that, while it is connected
to community, and individual, economic development,

itis a community service that needs to be subsidized

by governmental sources. Yet, public transportation is
underfunded at federal, state, and local levels to meet the
need. If advocates want to ensure that they are encouraging
strong public transit networks, they must be in contact with
their federal, state, and local decision makers regarding the
importance of a comprehensive public transit system.

Federal Funding

Federal funding for public transit is limited. The Fixing America's
Surface Transportation Act, or “FAST Act,” establishes a federal
tax on fuel and taxes on trucks that are placed into the Highway
Trust Fund.'?® The Trust Fund is divided into the Highway
Account, which funds road construction and other surface
transportation projects and the Mass Transit Account which
supports mass transit, or public transportation (buses, rail,
subway, ferries, and other modes of public transportation).’?’
Money from the FAST Act is distributed mostly through grant
funding distributed by the Federal Transit Authority and Federal
Highway Administration.

Traditionally, the majority of the money from the Trust Fund has
been spent on highways rather than public transit. Between
1992 and 1999, states had more than 33.8 billion in federal
funding available from the Highway Trust Fund, and only 12.5%
of the funding was spent on public transit."?? In more recent
years, federal road spending has exceeded transit spending by
a margin of 4-1.23

Advocates who wish to influence the amount of federal dollars
going towards public transit must let their federal legislators
know thatitis a priority. Revenue from the gas tax is falling due
to more fuel-efficient vehicles, and federal legislators must re-
evaluate the Highway Trust Fund to determine if they want to
switch funding sources, raise the gas tax, or simply provide less
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money for roads and public transit.'** Advocates must meet
with their federal legislators to let them know their priorities.

Aside from meeting with federal legislators, advocates and
policy makers can influence funds by getting involved in their
Regional Metropolitan Planning Organization. Federal funds
for mass transit are often distributed through Metropolitan
Planning Organizations (MPQ).'>> MPOs are required to
represent localities in all urban and rural areas by putting
together a transportation plan, or transportation improvement
program, for their urbanized area.’?® A transportation planis a
list of upcoming transportation projects covering a period of at
least four years.'?” All upcoming projects using federal funds
must be included in the list.'?® MPOs are public agencies that
must seek stakeholder participation and public comment in
their actions and plans. Advocates who wish to help direct how
federal funds are used in their region can seek to be involved
in the transportation planning process through their local
MPO. While the Highway Trust Fund is not the primary source
of funding for public transit, it is important that funds from the
FAST Act available for transit get routed in that direction. The
best way to do this is for advocates and local policy makers to
communicate with their federal legislators and get involved in
the planning process with MPOs.

State and Local Funding

The majority of funding for public transit comes from state and
local government sources. Even federal grants for public transit
often require a state or local match, and are often limited to
capital, which means they can only be spent on actual buses.'?®
But running a transit company involves employee salaries and
benefits, fuel, and overhead costs.

Many states use state fuel taxes to raise funding for public
transit systems, highways, roads, and bridges. Thus, even at a
state and local level, transit funding competes with highways,
roads, and bridges for funding.’*® The best way to protect
transit funding is to have a tax that raises money for transit
specifically. Itis important to learn how public transit funding
is raised in your state. Advocates should ask for a dedicated
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public transit fund, and a designated state tax that raises money
for public transit. Some examples of states who have done this
are:

Florida: In 1989, Florida enacted the Transportation
Disadvantaged Trust Fund that supports service for elderly,
disabled, and low-income populations.’®" The money is
distributed to county/ regional Community Transportation
Coordinators tasked with coordinating transportation services
that serve disadvantaged populations.’®> The money comes
from Florida's Public Transportation Block grant and a tax on
vehicle registrations.’®3

New Jersey: In 1978, New Jersey dedicated its Casino
Revenue Funds to benefit older Americans and individuals with
disabilities.’®* 8.5% of that revenue is allocated to a Senior
Citizen and Disabled Resident Transportation Assistance
Program where it is distributed to county committees that
determine how to spend the money on transportation
services.”®

Indiana: In 1980, the Indiana General Assembly established
the Public Mass Transportation Fund to promote and develop
mass transportation in Indiana, which provides funds to public
transit systems throughout the state based on performance.’3®
The fund receives money from .67% of 1% sales and use taxes
throughout the state.’®’

North Carolina, Oregon, and Pennsylvania also have designated
sources of funding for public transit in their states.’*®

How can advocates influence public transit funding in their
state? Collect data and reach out to state legislators from your
area to discuss specific issues you are having with accessing
public transit. Work with local transit organizations and state
level coalitions to ensure that the same message is being
brought to legislators all over your state. Organize media events
such as public forums, press conferences, and social media
campaigns to draw attention to the issues. If advocates want to
increase the availability of public transit in their area, they must
increase the level of funding for public transit.
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Medicaid and Non-Emergency Medical Transportation

Some funding for public transit can also come through

federal benefits, like Medicaid. Federal Medicaid regulations
require that states establish a plan to ensure that Medicaid
covers necessary transportation to and from providers, or
doctor's appointments, the hospital, or another medical

office for Medicaid-approved care in both emergency and
non-emergency situations.”*® In short, federal law requires
each state to ensure that any person eligible for Medicaid

has transportation to medical appointments covered by
Medicaid."*° According to a 2013 estimate, there are nearly 104
million non-emergency-medical transportation rides each year
nationwide.'

In Ohio, the Department of Medicaid spends about $71 million
per year on county-administered non-emergency medical
transportation for Medicaid consumers.'*? |In order to receive
federal funding from the Center for Medicaid and Medicare
Services (CMS), each individual state must submit a Medicaid
plan, which then must be approved by CMS. Thus, individual
states get to decide how to provide non-emergency medical
transportation, and each state does so a little differently.
Depending on the state plan, non-emergency medical
transportation funds can be used for transit authority, taxi, and
in some states, Lyft transportation.

Non-emergency medical transportation money does not cover
every Medicaid trip. Often people have to show that they: 1) are
arecipient of Medicaid; 2) cannot drive; 3) have an immediate
need for care; 4) have a verified appointment with a provider; 5)
and that they have no other way to get to their appointment in
order to get money for rides.'3

However, each state that accepts federal funds for Medicaid is
legally responsible to ensure that Medicaid beneficiaries have
transportation to and from providers.'** If they do not, they are
in danger of losing their federal funding. Some courts have held
thatindividuals, or a class, can enforce a state’s duty to provide
transportationin a court.® Under a Sixth Circuit decision,

that duty extends to a requirement to provide consumers with
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written information about the availability of transportation
assistance.'¢

If a Medicaid consumer has been denied their right to
transportation to covered medical appointments, they can
request a hearing through their individual state's procedures
to challenge the denial of a Medicaid service.'’ If thereis a
systemic violation, where the state's Medicaid plan does not
ensure that Medicaid consumers will have transportation to
providers, consumers may be able to bring a court action

to change the plan.“® If Medicaid-eligible consumersin a
particular state are unable to access this funding for rides

to doctor’'s appointments, they canrequest a copy of the
Medicaid state plan and ask for the provisions to be changed.

Medicaid, Home and Community Based Services (HCBS)
Transportation

Home and Community Based Services (HCBS) Waivers can also
offer funding for transportation. HCBS Waivers are programs
run by state Departments of Medicaid that allow people with
long- term- care needs to receive care in their home and remain
independent. Under the Social Security Act, individual states
can apply to CMS for HCBS Waivers so that people who are
eligible for Medicaid can use it to cover long-term services and
supports in their home.'*®

Medicaid is a state health insurance program originally
designed to pay for health care for low-income individuals
and people with long-term health care needs.’® The program
was developed when it was assumed that long term services
and supports could only be provided in institutional settings,
such as nursing homes and intermediate care facilities.™’

As awareness grew that those supports could be offered in
community- based- settings, the government gave states the
opportunity to apply for Waivers so they could offer long-term
care services and supports in people's homes. Waivers allow
state Medicaid to cover services that are non-medical but
ensure someone can receive long-term care in their home.'®?
Potentially, one of those services is transportation.’®®
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Do HCBS Waivers in your state offer payment for
transportation? As of 2017, 48 states operated HCBS Waiver
Programs.’* Each state has the flexibility to design eligibility
for HCBS Waivers and the services provided.”®® Advocates can
look up the HCBS Waivers available in their state on the CMS
website to learn the details.’®® Advocates can also look at their
own state Department of Medicaid website.

HCBS Waiver transportation coverage is different from NEMT.
Under federal Medicaid rules, NEMT must be available to anyone
eligible for Medicaid services, and NEMT is only available for
medical appointments. On the other hand, transportation under
an HCBS Waiver is only available to a person eligible for that
HCBS Waiver, and the type of transportation, and limits on how
much the Waiver will cover, will differ from Waiver to Waiver.

States have the ability to design HCBS Waivers to cover non-
medical transportation that allows people with long-term-
medical conditions to remain independent and receive services
in home and community- based settings. For example, a Waiver
targeted towards individuals with intellectual impairments

or developmental disabilities may cover non-medical
transportation as a way of ensuring respite for caretakers or
that individuals can get to day or employment services. In Ohio,
seven HCBS Waivers cover “supplemental” or “non-medical”
transportation.’™” Each individual state will set the eligibility

and limits on transportation coverage for each individual HCBS
Waiver offered in that state.

Expanding Medicaid Funding for Transportation

Medicaid is an important source of funding for transportation
because it allows people with disabilities to get transportation
for free, and in areas where local transit authorities are not
present, allows people to use cabs or other mobility options
to get around. If individuals can use Medicaid funding for
transportation, issues caused by a lack of transit can be
alleviated.

Itis important for advocates to be aware of the options
available in their state and to be communication with state
decision makers about the need for increased non-medical
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transportation Medicaid coverage. States have the ability to
place coverage for non-medical transportation into Waivers, but
they need to hear stories letting them know that transportation
is important to keeping people with disabilities independent.
When states pass new Medicaid rules, they must get comments
from the public on the rule. Often, they do this by asking for
letters, having public forums, and putting together workgroups.
Advocates should participate in these processes and ask for
additional transportation benefits.

Advocates should be aware of which vehicles can be funded
by Medicaid NEMT and HCBS Waivers in their state and should
advocate for additional vehicles to be covered, for more
options. Some states limit NEMT coverage to vehicles called
ambulettes.’”® Ambulettes often have specific, expensive
requirements such as driver training and on-board medical
equipment that are unnecessary to transport many people with
disabilities to doctor’s appointments. Often, these regulations
are based on over-protective attitudes towards folks with
disabilities and limit the number of vehicles they can use for
their Medicaid trips.

Public transportation has been connected to strong economic
development, is necessary to attract businesses to certain
regions, and ensures that people are able to work, but for

public transit to be effective, it must be funded by federal,
state, local, and other sources.

Many people with disabilities do not need an adaptive vehicle, or
an ambulette, so states should widen Medicaid-eligible transit
vehicles to include taxi cab options for Medicaid transportation.
Some taxi cab companies also own accessible cabs that do not
meet ambulette requirements but that could transport people
with disabilities who do need adaptive vehicles. Finally, even
ride sharing companies like Uber and Lyft have become
qualified to provide Medicaid transportation in some states.'®®
States should steer away from out-moded restrictions on who is
qualified to transport folks with disabilities to ensure that public
and private transit companies are able to take part in providing
Medicaid rides and ensure the availability of vehicles.
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Public transportation has been connected to strong economic
development, is necessary to attract businesses to certain
regions, and ensures that people are able to work, but for public
transit to be effective, it must be funded by federal, state, local,
and other sources. Monitoring and advocating for additional
funding for public transitis a necessary step in ensuring
inclusive communities for people with disabilities.
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Part lli:

Changing Norms: Disability Concerns
regarding Technological Innovation in Public
Transit

How will the changes to public transit, brought on by
technological innovations, affect the lives of people

with disabilities? As a country, we are on the verge of a
transportation revolution. Technology is transforming the way
that people with disabilities access and use public transit —

both making it easier and more available to use--and at times,
more difficult and out of reach. We cannot predict with 100%
certainty what will happen next, but we can try to get ahead of
the changes to make sure they positively, rather than negatively,
affect the lives of people with disabilities.

Shared Ride Services: Uber and Lyft

The issue with accessibility

Many think the future of public transportation is defined by
Shared Ride services, like Uber and Lyft. Uber and Lyft allow
automobile owners to act as taxi-cab drivers by connecting
people who need rides to those who are willing to drive them
through an application, or “app.”'®® This, the narrative goes,
makes taxis more plentiful, more efficient, less expensive, and
opens public transit to a larger group of people.

Uber and Lyft are known as taxi services to riders and
technology companies to drivers.’®" Through a smartphone
app. arider requests a ride and a nearby driver will accept

the request. GPS capabilities allow both parties to know

one another’s locations and the arrival time of the driver's
vehicle.'®? Passengers then use the app to enter their preferred
destinations, either before or during the ride. Once a driver

is matched with a passenger, the app will provide basic
information to the passenger: a driver's name, vehicle type, and
license plate number.
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Uber and Lyft have changed the face of public transit by
managing to avoid many of the regulations affecting traditional
taxicab companies. Over and over, Uber and Lyft have argued
that they are technology companies that invented apps which
connectriders to ordinary people willing to drive them around,
not transit companies. This circumvents much of taxi regulation
and makes both running and using the service less expensive
than traditional taxi companies.’®® Thus, these companies have
been taking over the business of traditional taxicab and rental
car companies.'®

However, it has taken some time for people with disabilities to
benefit. A simple internet search uncovers a number of news
articles detailing Uber and Lyft driver discrimination against
people with disabilities, and more than eight lawsuits have been
filed against Uber or Lyft alleging disability discrimination. Uber
and Lyft drivers have denied people rides based on use of a
mobility device or service animal, and few Uber or Lyft drivers
own accessible vehicles.'®® Under public pressure, Uber has
begun to offer two options for rides that can accommodate

a wheelchair: uberWAV and uberASSIST. '*¢ UberWAV has
wheelchair ramps or lifts; uberASSIST can accommodate
mobility devices but does not have ramps or lifts. Likewise,
Lyft has Wheelchair Accessible "mode".'®” Yet, people with
disabilities report that both options are inadequate — not
enough accessible vehicles are available to allow many people
with disabilities to use the service.

What are my rights?

People with disabilities’ rights regarding shared ride services
like Uber and Lyft have not yet been determined. Because
ridesharing apps were not around when the ADA was passed,
judges must decide how, and if, the ADA applies to companies
like Uber and Lyft. Traditional taxi companies fit within ADA
regulations for, “private companies that provide transportation
services."'%® Places of public accommodation also have ADA
obligations. However, in lawsuits, Uber and Lyft have claimed
that they are technology, not transportation, companies that are
not places of public accommodation.’®
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As of the date of this booklet, there have been eight lawsuits
against Uber or Lyft arguing that they should be covered by
the ADA."7° No court has affirmatively ruled either way — that
ADA regulations apply to ridesharing companies or that they
do not. However, courts have denied Uber and Lyft's attempts
to dismiss advocates' claims, which suggests that courts may
rule that ADA transportation provisions apply to ridesharing
companies in the future.

If advocates are successful in getting courts to rule that the
ADA applies to ridesharing companies, Uber and Lyft drivers
would be:

¢ Prohibited from denying people rides based on
their disability, as long as their car can reasonably
accommodate the person;'

e Prohibited from refusing rides to people who have
service dogs based on their dog;

e Required to offer reasonable modifications of policies
and procedures to people with disabilities; and

¢ Prohibited from charging people with disabilities higher
fares.

Whether taxi companies are required to own a certain number
of accessible vehicles under the ADA is more complicated, and
itis unclear at this time whether ridesharing companies would
be required to maintain a certain number of accessible vehicles
if they are found to be subject to the ADA.

What have Uber and Lyft done to make their service more
accessible?

Even though Uber and Lyft have argued in court that the ADA
does not apply to their services, both companies have taken
steps to make their service more accessible. Both have
adopted non-discrimination policies, and both Uber'’? and
Lyft'”® have accessibility pages on their websites explaining
the steps they have taken to ensure the accessibility of their
business.
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e Riders can use Uber to request an UberWAY, or
wheelchair-accessible vehicle;

e Riders can also request an UberASSIST vehicle to get a
vehicle with drivers that have been specially trained to
assist people with disabilities;

e Uber has committed to ensuring that its app is

compatible with VoiceOver iOS, Android TalkBack, and
wireless braille display;

e Uber has committed to having its app regularly tested by
internal resources and AudioEye for accessibility;

e Uber's app is fully functional without sound and has
options to turn on flashing light notifications and other
visual signals;

e Uber has all drivers agree prior to becoming an Uber
driver that they will accept service dogs and sends them
notifications every three months regarding driving with
service dogs;

e Riders canuse “access Mode" in the Lyft app to request
an accessible vehicle;

e Lyfthasanaccessible app called inaccessibility for blind
riders;'”s

e Lyft hasapolicy that drivers will be deactivated if they
refuse to accept service animals;

e Lyft has app features for deaf drivers and riders."”®

In some cities, Uber and Lyft have also partnered with other
providers to provide more accessible vehicles. Uber has
partnered with third-party paratransit services in several
cities."” This has sometimes been something negotiated by the
city —in Portland, Oregon, part of allowing Uber to operate in the
city was a commitment by Uber to offering accessible rides.'”®
Satisfying the demand required Uber to supplement its capacity
by partnering with a private paratransit provider.””® Thisis an
encouraging development, but some advocates have concerns
that, in relying on third-party paratransit providers, Uber is not
increasing the capacity of accessible cabs but just increasing
the use of ones that are already overstretched.’®®
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Lyft has taken a similar model of partnering with a third-party
provider but, instead of relying on over-stretched public transit
for accessible rides, it is partnering with a third-party private
provider. It recently launched a new, accessible Lyft program
that partners with a private service, First Transit, to provide
accessible rides to people with disabilities who wish to utilize
Lyft.'® Also, Lyft has been designated as a Non-Emergency
Medical Transportation Provider in several states.

Many people think the future of public transit lies in the hands
of ridesharing companies like Uber and Lyft who have created
a new model of taxi services that is less expensive and more
accessible to the average rider. However, for people with
disabilities to have access to ridesharing services, they must
take action to ensure that ridesharing companies are operating
their services in a way that does not exclude people with
disabilities.

Automated Vehicles

All major carmakers, automotive technology companies,
academic researchers, and Google are developing technology
meant to eventually lead to fully automated vehicles where
we are occupants instead of drivers.’®? In March 2015, Delphi
Automotive test-drove a fully automated Audit SQ5 from San
Francisco to New York City.”®® Manufacturers such as Nissan
have announced that the technology for fully automated
vehicles is rapidly evolving and it expects to have technology
in place by 2020. According to the manufacturer, Nissan
automated vehicles are likely to be on the road sometime
around 2025.84

The time is now for people with disabilities to begin advocating
for their needs regarding automated vehicles, as policymakers
anticipate not just a new type of car but also anticipate that
automated vehicles will bring a new model of community
transit. The National Highway Traffic Safety Administration has
divided automated vehicle technology into four levels.’®® Only
the fourth level would enable use by people with disabilities
who are unable to drive a vehicle, but people with disabilities
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are likely to be passengers in vehicles that use all four levels of
technology.'e®

Advocates should be aware of what might be coming and
should become part of the conversation. Advocates must pay
attention to the prevailing accepted model of how automated
vehicles will be used, encourage accessibility in the design of
automated vehicles, and watch for policy barriers that might
prevent people with disabilities from using automated vehicles.

Advocates must push the vision of an automated vehicle public
transit fleet or shared ride options for individually-owned
vehicles in order to ensure they are available to people with
disabilities. Opponents of public transit have begun to argue
that with the onset of automated vehicles, public transit will no
longer be necessary.'®” However, for people with disabilities,
that would be a disaster. For many people with disabilities, it

is not just disability but also car ownership that is a barrier to
driving. To ensure accessible communities, automated vehicles
cannot be seen as a method of getting rid of public transit but
as a way of increasing options for people with disabilities and
making public transit more attractive and efficient.’®®

What would a public transit fleet look like?

Instead of the elimination of public transit, public transit
agencies and some policy makers looking to the future envision
an automated vehicle public transit fleet. Individuals would have
no need to purchase individual cars if transit agencies owned
automated cars as part of a larger, public transit system. This
eliminates up front cost barriers and requires individuals to

pay per trip. Paratransit costs could be reduced by spreading
costs among a larger group of on-demand, shared ride vehicles.
Additionally, because public transit agencies are regulated by
the ADA, vehicles that are part of a public transit fleet would
have to comply with ADA requirements for accessibility.’®®

Similarly, if individual car ownership continues, automated
vehicles would produce more options for share rides. Private car
owners may have more freedom to lend or share an automated
vehicle when it is not being used. Shared ride applications that
make sharing private cars easier, and the ability of a car to drive
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itself to a new location while the owner is at work or otherwise
does not need it, will make sharing vehicles easier. Either of
these models, an automated vehicle fleet, or automated shared
rides through technology, could open additional, less expensive,
transportation options to people with disabilities.

Advocates must get in front of leaders in automated
technology and public officials to ensure that all automated

vehicle manufacturers express a commitment to
accessibility.’®?

Accessibility in Design

What accessibility challenges will people with disabilities face
when automated vehicles become commonplace? People
with disabilities who use mobility aids will not be able to use
automated vehicles unless they are designed in an accessible
way. Because of the reliance on technology that designates
the vehicles from ordinary vehicles, there are some unique
accessibility challenges. Engineers must take these into
account in designing technology:

e Ensuring that user interfaces, how we give to and receive
information from our vehicles, are accessible to all
people;™°

e Ensuring that user controls are accessible to people with
sensory or physical disabilities;

e AV systems must not compete with wheelchair ramps,
lifts, or lockdown systems.™"

Advocates must get in front of leaders in automated technology
and public officials to ensure that all automated vehicle
manufacturers express a commitment to accessibility.’®?

Policy Barriers that could Affect People with Disabilities’
Access to Automated Vehicles

The National Council on Disability notes nine significant policy
and societal barriers to the use of fully automated vehicles by

people with disabilities in its resource on automated vehicles:

1) driver’s licensing, regulations, and model legislation; 2)

cost and income disparity barriers; 3) attitudinal barriers; 4)
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liability; 5) privacy; 6) ethical considerations; 7) cybersecurity;
8) infrastructure; and 9) communications.’®® Most importantly,
disability advocates must watch how automated vehicles

are regulated to ensure that regulations do not keep people
with disabilities from using automated vehicles, advocate for
shared ride models to ensure they are affordable, and ensure
that people with disabilities are able to communicate with the
vehicles.

If states require a license to operate an automated vehicle,
folks with disabilities cannot be excluded from getting a license
based on their disability.

Many people with disabilities cannot get a drivers' license
because of their disability. For example, drivers' license
eligibility tests usually have vision requirements that exclude
blind and low-vision individuals. Yet, as it stands, all states
require a drivers' license in order to drive a vehicle. If existing
licensing laws are simply applied to fully automated vehicles,
many folks with disabilities could miss out on the additional
freedom that could come from vehicles that can drive
themselves.

For people with disabilities to benefit from the leap in
technology, licensing provisions for “operators” of fully
automated cars must be different from those required of
"drivers” of non-automated cars.”® Some advocates are calling
for a national standard for operation of automated vehicles,

not requiring a drivers' license, in order to ensure that all states
allow people with disabilities to operate automated vehicles.'®®
However, laws are currently being developed state by state.

The National Council on Disability suggests the following
wording for states developing automated vehicle licensing laws:

e Any natural person of legal driving age who solely
by reason of disability is ineligible for a regular non-
commercial driving license shall be eligible for an
automation-only license.’®®
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Cost barriers could keep folks with disabilities from owning an
automated vehicle.

Statistics show a correlation between disability and low income,
and itis possible that many people with disabilities will continue
to be unable to afford to own an automated car.'®’ Itis also likely
that the initial cost of an automated car will be more than the
average person can afford when they are first introduced due
to the level of technology required to create them.'®® The cost
will likely go down over time as car manufacturers work to bring
down the cost and widen the market, but individual ownership
may still be out-of-reach for many people with disabilities.®®

One potential solution to cost barriers is to push states to
subsidize public transit and shared ride models for automated
vehicles. The National Council on Disability recommends that
automated vehicles circulate in a closed loop or be used as a
fleet of car-share vehicles to keep the price down.2%°

Another option for lowering the gap between those with
disabilities that have enough income to purchase a car and
those that do not are programs that subsidize car purchases for
low-income folks through grants or low-interest loans.2""

Outmoded beliefs regarding safety may encourage states to
outright exclude folks with disabilities from being eligible to
operate automated cars.

Generally, the public is skeptical about the safety of fully
automated cars. Polls have shown that many people have
safety concerns about automated cars that affect whether they,
individually, want to own or use one.?? Experts believe that as
people become more familiar with automated cars, they will
become more accepted.?® However, these safety concerns
could extend to whether lawmakers believe it will be safe for
people with disabilities to operate an automated car. Disability
advocates need to ensure that speculation or over-protective
stereotypes do not cause states to make folks with disabilities
ineligible to operate automated cars.?%*
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Concerns about manufacturer liability could cause states to
keep people with disabilities from operating automated cars.

One of the major, ongoing debates about law and automated
cars is who will be liable for damages in case of a car
accident.?® In today's framework, a driver is generally liable
when a court determines he or she was negligent in driving a
vehicle and caused a car accident. However, where a driver is
no longer in control of a vehicle, the manufacturer will likely hold
at least some responsibility for an accident caused by the car
itself. 206

Because of this, state lawmakers may feel pressure to pass laws
that limit manufacturers’ liability. This pressure, coupled with
outmoded beliefs about safety, could be another reason that
lawmakers pass laws keep people with disabilities from being
eligible to operate automated cars. 207

Invasion of Privacy and Cybersecurity

Itis likely that automated vehicles will collect a lot of data about
their passengers. In order to operate correctly, the software
driving automated vehicles will have to gather data about their
surroundings and destinations. This produces many questions
about who will have access to that data and how it will be used.
For people with disabilities, the places they visit on a regular
basis could include sensitive health information. For example,
someone who visits a dialysis center three times a week likely
has kidney disease. Advocates should watch how this data

is regulated to ensure that people with disabilities’ health
information stays private.

Additionally, as early as 2010, researchers from the University
of California and University of Washington demonstrated that
it was possible to hack into an automated vehicle.?2°®¢ Emerging
technology needs to have the capacity to prevent breaches by
malicious agents.
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Ethical Considerations

Because automated vehicles will be driven by computer code,
the National Council on Disability also warns against making
disability part of the code that guides the automated vehicle.?%®
A person's disability should not affect the course of action that
an automated vehicle takes in a potential collision.

Infrastructure

Connecting automated vehicles is likely to result in the need to
re-envision our road infrastructure. The American Association
of State Highway and Transportation Officials released
"National Connected Vehicle Field Infrastructure Footprint
Analysis for policymakers.?'° |t is available online at sp.stsmo.
transportation.org.

Potential Americans with Disabilities Act Issues

Advocates and policymakers must also be on guard because
regulations that, in effect or directly, prohibit people with
disabilities from operating automated vehicles could violate
the Americans with Disabilities Act. Under the Americans

with Disabilities Act, a public entity may not, “deny a qualified
individual with a disability the opportunity to participate in or
benefit from,” an aid, benefit, or service.?” Also, a public entity
may not, “administer a licensing or certification programin a
manner that subjects qualified individuals with disabilities to
discrimination on the basis of disability."2'

A, "qualified individual with a disability” is someone who, “with or
without reasonable modifications to rules, policies, or practices,
the removal of architectural, communication, or transportation
barriers, or the provision of auxiliary aids and services,

meets the essential eligibility requirements for the receipt of
services."?"

This means that a state, likely, cannot keep someone with a
disability from operating automated vehicles simply because
he or she has a disability. There are a number of court cases
that have addressed whether a person with a disability can be
kept from getting a drivers' license, both from the perspective
of a state ordinance and from an employment perspective.?'*
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Generally, prohibiting a person from obtaining a drivers' license
on the basis of having been diagnosed with a disability has been
considered discriminatory under the Americans with Disabilities
Act but conducting an individual assessment based on safety
concerns has not.

Under the ADA, whether a person can be excluded from
operating automated vehicles because of a disability will hinge
on whether a state could make the argument that the person
constitutes a "direct threat” to the health or safety of others if
allowed to operate an automated vehicle.?’ The Department
of Justice Title Il Technical Assistance Guide states, "Public
entities may not discriminate against qualified individuals with
disabilities who apply for licenses but may consider factors
related to the disability in determining whether the individual is
qualified."2'®

The Department of Justice goes on, in its guide, to give
specific examples. Vision requirements, which would exclude
some people with disabilities, is an example of an "essential”
requirement for safe operation of a vehicle that is permitted
under the ADA.2"” However, denying a license to all people
with missing limbs, if an individual can operate a motor vehicle
safely without use of a missing limb, would be unlawful.?'® For
automated vehicles, outmoded or unreasonable concerns
about safety when a driver has a disability would violate

the ADA. Any determination must be based on reasonable
judgment that relies on current medical evidence or on the best
available objective evidence.?"?

Resources for automated vehicle policy.

The idea of automated vehicles is new, so federal and state
lawmakers are currently trying to figure out what they will look
like. Itis an exciting time for disability advocates to make their
concerns known before laws are developed. Most motor vehicle
laws in are in the hands of individual states, and many states are
in the midst of conversations about what those will look like. To
see current state legislation regarding automated vehicles, look
at the National Conference of State Legislator's, Autonomous
Vehicles: Self Driving Vehicles Enacted Legislation.??°
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The National Highway Traffic Safety Administration is
developing a national regulatory framework for automated
vehicle operations that states can use. In 2015, it provided
funding to the American Association of Motor Vehicle
Administrators (AAMVA) to establish an Autonomous Vehicle
Best Practices Working Group.??" The workgroup developed

a manual called Guidelines for Testing Drivers in Vehicles with
Advanced Driver Assistance Systems and a library of other best
practices and resources regarding automated vehicles.???

Addressing our Public Transit Problem

Our country has taken huge strides toward community inclusion
for individuals with disabilities since passing Section 504 of the
Rehabilitation Act and the Americans with Disabilities Act. Yet
until state and local governments in the U.S. embrace supporting
comprehensive public transit networks, individuals with disabili-
ties who cannot drive will struggle to meet the ADA's promises of
equality of opportunity, full participation, independent living, and
economic self-sufficiency. Addressing these issues means en-
forcing people with disabilities' rights under Section 504 and the
ADA,; expanding funding for public transit at a federal, state, and
local level; and ensuring that individuals with disabilities are at the
table as our policy makers anticipate the effects of new tech-
nology on transit. Each of these is a necessary part of disability
rights in transportation.
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More Information:

If you need more information, you can contact:

Your Regional ADA Center
Phone: 1-800-949-4232
Website: https://adata.org/find-your-region

Federal Transit Administration, Office of Civil Rights

Phone: 1-888-446-4511

Website: https://www.transit.dot.gov/regulations-and-guidance/
civil-rights-ada/civil-rightsada

For Local Assistance, try:

Your Local Center for Independent Living:

Website: https://www.ilru.org/projects/cil-net/cil-center-and-as-
sociation-directory

E-mail: ILRU@ilru.org

Your Legal Aid Organization:
Phone: 202-295-1500
Website: https://www.Isc.gov/what-legal-aid/find-legal-aid
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